Copnep>xaHue:

BBepneHue

(pa>KgaHCKOe NpaBo ABNSAETCHA BaXKHeWLen oTpacsbio NpaBa. A Npa>KAaHCKM KOOeKC -
3TO BTOPOW Mo 3HavyeHuto nocne KoHCTUTyunmn PO 3akoHogaTeNbHbIM akT. OnpegenseTcs
3TO, N0 KpanHen Mmepe, AByMsA obCcToATENbCTBAMMN.

Bo-nepBbIX, rpa*kJilaHCKOE NpPaBo pPerynpyeT OTHOLLIEHWS OCHOBOMOAraowme B XXN3HN
obLiecTBa - OTHOLWEHMWS rpa)KAaaH 1 opraHmM3aumnin, OCHOBaHNS BO3HUKHOBEHUSA U
NOPSAOK PEryampoBaHNa rpa>kaaHckom cobCTBEHHOCTU N APYTrnX BelWeCTBEHHbIX Npas,
perynmpyeT AOroBOPHbIE U NHbIE 06513aTeNbCTBA U AP. YYAaCTHUKAMU PEryInpyemMblxX
rPakAaHCKNM NPaBOM OTHOLLEHMW BbICTYNAOT rpa)kgaHe v topuanyeckne nuua, B 3Tux
OTHOLLUEHUNAX TaKXXe MOryT y4aCTBOBaTb FOCYJAapCTBO M €ro opraHbl, OpraHbl MECTHOIO
camoyrpaBJieHus.

Bo-BTOpPbIX, FPakAaHCKOE NpaBo MMeeT H6osblIoe NPakTUYeckoe 3HayYeHne. 3HaHne
rpPa)k[AaHCKOro rnpaBa HeobxoanmMo Ans BbipaboTKN IPUANYECKOr0 MbILLAEHUSA. Ka)kablin
IOPUCT AOJIXKEH 3HATb HOPMbI FPaXXAaHCKOro NMpasa.

Ba)kHelwWwnM cpeaCcTBOM MHANBUAYANIbHOIO NPAaBOBOro PEryMPOBaHUA NMYLLECTBEHHbIX
N HEUMYLLLECTBEHHbIX OTHOLLEHWI ABNSeTCA Aorosop. [1oroBop BeAeT K YCTAaHOBJIEHMIO
IOPUANYECKON CBA3N MeXAy YH4aCTHUKAMU.

[loroBop - 3TO corslalleHmne ABYyX WM HECKOJIbKMX NuL, 06 yCTaHOBNEHUW, NU3MEHEHNN
NNY NpekpaweHnn rpa>KgaHckmnx npas n obssaHHocTen. pyrumMmm ciosamm, OroBop
ABNSAETCSA NPaBOMoOpPOXAaoLMM (paKTOM, MPaBOBbIM NHCTPYMEHTOM, C MOMOLLbIO
KOTOPOro CTOPOHbI CaMu yCTaHaBAuBatloT ansa cebs npaBa n o6a3aHHOCTH, BoptoTca C
HegoCTaTKaMu, Nnpobenamm 3aKOHOAATENbCTBA. 3aK/l0O4YEHE AOrOBOpa BeAEeT K
YCTAHOBJIEHUNIO HOPUANYECKON CBA3M MeX Ay CTOPOHaMK A0roBopa. 3Ta CBA3b CTAaHOBUTCHA
IOPUANYECKON BBNAOY TOr0, 4TO rocyaapcTBo obecneymBaeT OroBOp Mepamu
rocynapCTBEHHOro NpUHyXaeHus. No3TomMy AOroBop CnpaBensiMBo CHMTaeTCs "3aKOHOM
ons osounx".

Mpobnemsbl, CBsi3aHHbIE C KNacCcndrKaLmnen OroBOpoB OTHOCATCS K YNCIY OaBHUX
npobnem UMBMANCTUKN. Hannyme y Bcex [oroBopos 06X NPpU3HaAKOB - COBMNaLEHWNS



BOJIN 1N BOJIEN3BABJIEHUSA, MPABOMEPHOCTb AENCTBUSA, AENCTBUSA NPUHLMMNAG OOMYCTUMOCTW
n ceoboabl 4OroBopa - HE NCKOYaeT BO3MOXKHOCTb UX KNnaccuukauumn.
Knaccmukaumsa oroBopos No3BoSET pewaTh paa BaXKHbIX 3aga4. BoigssneHne obuwmnx
TUMNYHbIX YEPT AOrOBOPOB U pPasnnyuin Mmexay HuMmn obnervyaeT ans cybbekToB
npaBw/bHbIN BbIGOPp BUAa Aorosopa, obecne4ymBaeT ero COOTBETCTBUE COAEPXKAHUIO
perynmpyemMon aesTesibHOCTN, CO34aeT BO3MOXXHOCTb Ha Hay4YHOW OCHOBE
CUCTEMaTU3MPOBaTb 3aKOHOAATE/IbLCTBO O AOrOBOPaXx, MOBbIWATb COr/IaCOBAaHHOCTb
HOPMATUBHbIX aKTOB. B COOTBETCTBUM C pa3IMYHbIMU OCHOBAHUAMU Knaccnpukaumm
A0roBOPbl MOXKHO NMOApPa3fesiiTh Ha Pa3/iNyHbIe BUAbI.

B ocHOBe Takoro geneHns MoryT JieXXaTb CaMble pa3/indyHblie KaTeropum, n3bnpaemole B
3aBUCMMOCTW OT Npecsieayembix Lenen. [leneHrne OroBOpoB Ha OTAEbHbIE BUAbI UMeeT
He TOJIbKO TEOPETUYECKOE, HO N Ba)KHOE NpakTn4eckoe 3HavyeHne. OHO nNo3BonseT
YY4aCTHMKaM rpa>KgaHCcKoro obopoTa AOCTAaTOYHO NIErKO BbISIBASATb U UCMOJIb30BaTh B
CBOEN OeAaTeNbHOCTM Hanbosiee cyLeCcTBEHHbIE CBOWCTBaA A0roBopoB, npuberaTtb Ha
NpakTUKe K TaKOMy O0roBopy, KOTOPbIA B Hanbonbllen Mepe COOTBETCTBYET MX
noTpebHoCTAM.

Nnasa 1. Obwme nono>xeHus o Knaccucbukaumm
OOroBopoB

Knaccngukauma nioboro NoOHATUS npegnonaraeT ero pasgesieHme Ha HeCKoJIbKO BUAOB
(Tnos). Kak oTMevaeT M. N. bparnHcknmn, Takoe pasgeneHune MoxxeT bbiTb Npon3BeneHo
AByMsa cnocobamu: 1) oUXOTOMMSA, C MOMOLLBbIO KOTOPOW, NCMONb3YS NnocsefoBaTebHO
onpeneneHHoe oCHoBaHMe (KpuTepun), OenaT NoHATUE Ha ABe rpynnbl, O4HY U3
KOTOPbIX XapakKTepusyeT Hasinyme 3TOro OCHOBaHUSA, @ APYrylo - ero oTCyTCTBUE; 2) C
NOMOLLIbIO ornpefeneHHbIX OCHOBaAHWI CO3JaeTCs HeorpaHNYEeHHOoe YNC0 rpynn, B

Ka)X[ 0N N3 KOTOPbIX YKa3aHHble OCHOBaHUA COOTBETCTBYOWMM 06pa3om
WHONBUAYANN3NPYIOTCS.

OcHoBHas npobsiema NwboN KNaccuukaumm CoCTOUT B Bbibope TOro eANHCTBEHHOI 0
OCHOBAHWS, KOTOPOE A0/IKHO ObITh MOMOXXEHO B OCHOBY AeNeHus.

AMEHHO MO 3TOW NPUYMHE B OTEYECTBEHHOWN 1 3apybe)xHon nutepaType
npeanpuHUManocb paHee 1 NpeanpUHUMaeTCs CerofHsa A4OCTaTo4HO bonbLioe
KOJINYECTBO MOMbITOK KNAaCCUPUKALIUK FPaXKaaHCKO-NPAaBOBbIX JOrOBOPOB, HEKOTOPbLIE



N3 KOTOPbIX HEYyOa4Hbl, HE NMPWU3HaHbI.

NepBOHa4YasIbHO NOJIYYUIIN pacrnpoCTpPaHEeHe KoHLenumu (Teopumn) Knaccuumkaumm,
OCHOBaHHble Hapa3/IMYHOro poAa 3KOHOMUYECKNX NpusHakax. B 4yacTtHocTn, I. H.
AM@punTeaTpoB Npeanaran AesNTb 4OrOBOPbI HA BO3HUKaoLWmMe B 061acTy Npon3BoaCcTBa,
TOProBJIN N CeNbLCKOro X03sMCcTBa. Bnocnenctemm B iMtepaType nNpu Knaccuumkaumm
CTaJIm NCMO0JIb30BaTbCH KaK 3KOHOMMNYECKUE, TaK U lopuandeckme npusHakuy, T. e.
npuMeHsanacb Teopms "KOMBMHUPOBAHHOIO KpuTepusa”. PesynbTaTaMu COBPEMEHHOIO
nccnenosaHma npobnem knaccupukaunum OroBopoB CTasno yTBEPXKAEHUE, YTO B
[EeNCTBUTENIbHOCTU “KOMOUHUPOBAHHbBIN KpUTEpUin” npeBpaTuiICa B NPOCTY CyMMY
KpuTepunes, bnarogapa 4emy eAVHCTBEHHOE OCHOBaHME [ie/IeHNS 3aMeHseTCs
HeorpaHn4yeHHbIM X Yncaom”.[1]

Kpome Toro, otMme4aeTcs, 4T0,B CyLWHOCTWN, NCMOSIb30BaHNE KOMOBMHNPOBAHHOIO
KpUTepmnsa 03HavyaeT 0TKa3 OT peweHunsa npobnembl, NMOCKOJIbKY, BO-NEPBbIX, JaHHAS
Teopus, onepupysa He KOHKPETU3NPOBAHHLIMU KaTeropmsaMmn, He gaeT OTBeTa, 4YTO Xe, B
KOHLLe KOHLL0B, NMO3BOJISET BblAE/IUTb U pa3rpaHNyYnUTb AOrOBOPHbLIE BUAbLI, @, BO - BTOPbIX,
He Mo3BOoJISeT NCMNOJIb30BaTb UX A/ peLleHns NpakTuYecknx 3agay. Takasa KoHuenuus,
Oyay4dum oocTtaToyHo ynobHom, cnocobCcTByeT BblAeNEHMIO SII0ObIX JOrOBOPHLIX BUAOB, B
CUYy Yero B UX NepeyvyHe NposBAAIOTCA CKOpee 4epThbl MHBEHTapM3auum, a He
KJlaccudpunkauyunu.

naBa 2. OCHOBHbIe KnaccudpumkKauum AOorosopos

MpoaHanM3npoBaB OTEYECTBEHHYIO N 3apybeXxHYyo nTepaTypy, 3aKOHO4ATEeNbCTBO PO 1
CTpaH pOMaHO-repMaHCKOW MpPaBoOBOM CUCTEMbI, MOXKHO BblIAENUTb ClieaytoLine
pacnpocTpaHeHHble Knaccugukaumm rpa>aaHCKo- NPaBoOBbIX AOFOBOPOB:

1. Mo cBoen puanveckon Nnpnpone A0roBopbl MOryT 6bITb KOHCEHCYaslbHbIMU Y
peasibHbiMN. KOHCEHCYaNlbHbIMU ABAIAIOTCS AOrOBOPbI, B KOTOPbLIX NpaBa U 0693aHHOCTK
CTOPOH BO3HUMKAIOT Cpa3y nocjie 4OCTUXKEHUSA CTOPOHAMKM cornalleHns (KoHceHcyca) ob
yCTaHOBNeHUM nNpas n oba3aHHOCTen (HanpuMmep, 4OroBOp Kynau - npogaku). lorosop
CYMTaeTCsa peasibHbIM, eCnun npasa N 0693aHHOCTU CTOPOH BO3HMKAKOT nocsne
OOCTUXKEHNS corslalieHns n nepenaymn sewmn (Hanpmmep, 40roBop 3amma).

2. B 3aBUCMMOCTN OT BANSAHUA Ha OENCTBUTENIbHOCTb 0Orosopa oCHOBaHWMA ero
BO3HMKHOBEHNA OOIMOBOPbl MOXXHO pa3fejinTb Ha aGCTpaKTHbIe N Kay3aJibHbl€E.



HencTtBuTenbHOCTb abCTpakKTHOro AOroBopa He 3aBUCUT OT OCHOBaHUSA ero
BO3HUKHOBeHUSA (OoroBop 6aHKOBCKOM FrapaHTUM B MeXAyHapoaHOM YaCcTHOM npase).
CooTBETCTBEHHO, OCHOBaHMeE (Lesb) 3aK/II04eHNS Kay3aslbHOro 4OroBopa siBASeTCS
yCJIOBUEM €ro AENCTBUTENbHOCTU (MPaKTMYECKN BCE AOMOBOPbLI: KYMAN - MPOAaKu,
hapeHus, nogpsana, CTpaxoBaHus, apeHabl U T. 4.).

3. B 3aBMCUMOCTU OT BJAIUSHUSA TE€X UAN NHbIX YCNOBUIN ((baKTOB) Ha AeNCTBME AOroBopa
BCE LOroBOPbl MOXKHO KJacCupuumpoBaTb Ha YCIOBHbIE:

1) nog oTnaraTesibHbIM YC/IOBUEM (BCTYMJIEHUE [OrOBOPa B CMY 3aBUCUT OT
HaCTynJeHnsa Kakoro - nmbo ycnosusa (hakTta), Npm 3TOM CTOPOHAM He N3BECTHO,
HaACTynNMUT OHO UJWN HeT (Hanpumep, AOrOBOP apeHAbl MOMELLEHUS NPU YCI0BUN
OKOHYaHNSA ero CTPOUTENbCTBA K onpenesieHHOMY CPOKY);

2) nog OTMEHUTESNIbHbLIM YC/IOBMEM (A0r0BOP NpeKpalwlaeTcsa B CUY HAaCTynJeHus
Kakoro - nbo ycnosusa (pakTta) (Hanprumep, 4OroBOP apeHAbl TPAaHCMOPTHOro CpencTBa
C YCJIOBMEM €ro pacTOpP>XXEeHUs NMpu YCJI0BUN ero NosIoMKK) n besycnoBHble (Aencrtene
A0roBopa He 3aBUCUT OT HaCTynJeHUsa Kakux - 1nbo ycnosun (hpakTtos) (3To MOXeET BbITb
nobon gorosop).

4. Ha ocHOBe Hanm4msa nnam oTCyTCTBUS OPUAMNYECKON CBS3U OQHOr040roBopa C Apyrum
BblAENAITCA OCHOBHbIE (F/1laBHbIE) U AOMNOJIHUTE IbHbIE A0r0BOpPbI. JLONOJHUTENbHbIE
J[LOrOBOpPbI ABAAOTCSA LOPUANYECKUM NPOAOSIIKEHNEM APYTrnX (OCHOBHbIX) AOrOBOPOB U
NO3TOMY pa3fensiioT UX lopuanyeckyr cyabby (T. e. ecnm ocHoBHOWM goroeop byneT
Npu3HaH HeAENCTBUTENbHbIM, TO U AOMOJHUTENbHbLIA AOrOBOP Takxe byaeT ABNATLCS
HeOencTBMTeNbHbIM). [loNoONHUTENbHbIE A0rOBOPbLI, Kak NpaBusio, obecneymBaroT
NCMNOJIHEHNE OCHOBHbIX. B CBA3M € 3TUM Hanbonee pacnpoCcTPaHEHHbIMU TAaKUMU
[lOroBOpaMun ABNISOTCSA COrjlalleHne o0 HeyCToWKe, I0OroBop NOpy4YnTenbLCTBa, 3ajora u T.
n. CoOOTBETCTBEHHO, OCHOBHbIE 0OrOBOPbLI, HAMPOTUB, SBASIOTCSA CAMOCTOSTE/IbHBIMU U He
pa3nensioT puanYeckyto cyabby Kakux - Mo UHbIX 4OroBOPOB.[2]

5. B 3aBMCUMOCTUM OT BO3MOXXHOCTU OLLEHKUN pPUCKa NPU 3aK/l04EeHUN A0roBopa
pa3nnyaloT KOMMyTaTUBHbIE (MEHOBbLIE) U afleaTOPHbIE (PUCKOBbLIE) OOrOBOPLI. B MOMEHT
BO3HUKHOBEHUSA KOMMYTaTMBHOIO AOF0OBOpPaA BbIroga Man noTeps Ka>k4on CTOPOHbI
MOXXeT BbITb oLeHeHa (60bLWMHCTBO AOrOBOPOB: KYMAM - MPOAaXKN, MEHbI, apeHuns,
apeHabl N T. A.). B MOMEHT 3aK/lo4eHnsa aneaToOpHOro A40rosopa Bbiroga uan noteps
CTOPOH He MoXXeT bbITb onpefeneHa n 3aBUCUT OT HACTYMJIEHUS UKW HE HAaCTYyNJIeHUS
Tex UNn NHbIX 06CTOoATENLCTB (Hanpumep, 4OroBop CTPaxoBaHUS).



6. B 3aBnCMMOCTM OT 06beKTa OOroBOpPbl AENATCA Ha BELHbIE N 0653aTe/IbCTBEHHbIE.
Ob6bEeKTOM BELLHbIX JOrOBOPOB SABMSETCS onpeneneHHas sewb (Bewmn). ObbekToM xe
06s3aTenbCTBEHHOIrO AOroBOpa ABAAOTCA onpenesieHHbie aencrensa (nnm 6esnencrTeune)
ornpenesneHHoro auua (Kpyra nmy,).

7. Tak>XXe B 3aBUCUMOCTM OT 06beKkTa MOXXHO AOroBOpbl NOApPa3fennTb Ha chegynwme
Tunbl (BMAObI): 4OrOBOPbLI O Nepefaye nMyLlecTBa (Kynas - npoaaka, apeHue, apeHaa v
T. A4.), Aorosopbl 06 oKaszaHuM ycayr (4OroBop nepeBo3kun, orosop o6 okazaHum
NAATHbIX MEANUWNHCKNX YCAYr U Ap.), LOroBOpbl Ha BbiMosiHEHME paboT (aorosop
noapsaa, 4OroBop O BbINOJIHEHUN HAY4YHO - TEXHUYeCKux paboT n T. 4.), Aorosopbl 06
yypexxaeHnn passaindHbix obpasoBaHuin (yH4peanTesibHble Or0BOPbI, 4OrOBOP MPOCTOro
TOBapuLLECTBA).

8. Mo copep>xaHUo perynnpyemMon 4oroBopamMmu AeaTesIbHOCTU BblAeNanT ABa
OCHOBHbIX TUMNa AOrOBOPOB: MMYLLECTBEHHbIE N OpraHMn3aunoHHble. K ynucny
NMYLLLeCTBEHHbIX OTHOCATCA OOr0BOPbLI, HAaNpaBJieHHble Ha peryanpoBaHue
[esaTenbHOCTW vy, No NoBoAy onpenesieHHoro 6nara. CneunduKon opraHU3auMOHHbIX
[OroBOPOB ABJIAETCHA TO, YTO OHW NpefHa3Ha4YeHbl CO34aTb NPennoChIsIKN,
npenycMoTpeTb BO3MOXKHOCTUY AJ18 nocnenytowen npeanpmHUMaTesIbCKon Nianm NHon
neATeNbHOCTU. BHYTpKY Ka)K4oro Turna MoryT ObITb BblAesieHbl BUbl OrOBOPOB,
XapakKTepusyemble YCTONYMBLIMU CyLLeCTBEeHHbIMN NpU3HakaMu. Tak, cpeau
NMYLLLeCTBEHHbIX AOrOBOPOB BbIAENAIOT TPU OCHOBHbLIX BUAa: @) Ha nepenadvy
nmyulectsa; 6) BoinosiHeHWe paboT; B) okasaHme ycnyr. Npun 3ToM yKa3aHHble BUAbI, B
CBOIO o4yepenb, NoApa3fenanTcsa Ha NoABUAbl (Hanpumep, Kynas - npoAarka, noapsa,
koMmuccma n gp.). Cpegm opraHnU3auMOHHbIX LOrOBOPOB TaK)Xe MOXXHO BblAENNTb TpU
OCHOBHbIX BUAa:

a) yupeaouTenbHble OOroBopbl (Hanpumep, 06 obpa3oBaHUM LOPUANYECKUX NNLL);

0) 0OroBopbl - CornaweHms (HaanlMep, Mexay ropungn4eCkKnMmm nmuamMmm n opraHamMmm
MeCTHOro caMoynpaBneva);

B) reHepasibHble (B HUX onpenenstoTca Hanbonee obume ycnosusa dyayuien
DeATeNbHOCTUN, KOTOpPbIE 3aTeM AETaM3NPYIOTCS UK OOMNOJHATCA B UMYLLLECTBEHHbIX
norosopax).

9. B Toprosou chepe (KoMMep4eCKoM npaBe) BbIAENAIT peajim3aunoHHbIe A0r0BOPSI,
rnocpegHMYeckne, A4OroBopbl, COAENCTBYIOLWME TOProBse, U OpraHn3aumnoHHbIe
norosopsbl. Mo MHeHUto b. U. TNyrMHcKoro, peasansaynoHHble AOrOBOPbLI NPencTaBAAT
cobon aapo Toproeoro obopoTa. ITO, Npexae BCero, Takme 4OroBopbl, KOTOpble



0POPMJIAIOT OTHOLLUEHUSA NO BO3ME34HON peanmn3auunn Tosapa 414
npeanpuHNMaTesIbCKNX U XO3ANCTBEHHbIX HY>XKA. K UX YXMCy OTHOCATCHA OOroBOpHbI
MOCTaBKW, OMTOBOW KYIMJIN - MPOAAXKWN, KOHTPaKTaLUN, 3aKyrnoK A8 roCy0apCTBEHHbIX
HY>X[, 0OroBOpbl MEHbl TOBAPOB, CBA3AaHHOW C NpeanpuHUMaTeNbCKON OeATesIbHOCTbIO.
Tak>Xe, Kak c4uTaeT NyrMHCKUn, K 3Ton rpynne 4OoroBOpoB caefyeT OTHEeCTU TOBapPHbIN
KpeauT. XOoT4a OH BKJIto4YeH B rnaBy 'K P® o kpeanTtoBaHUK, MO CYTWU, OH ABNIAETCA
“npodaken C ycaosmeM onyaTbl CTOMMOCTM ToBapa B byayuwem”. Ha B3rnag MNMyruHckoro,
B COOTBETCTBUMN C KNaccudukaumen 'K PO nocpeaHmnyYeckme orosopbl B OCHOBHOM
OTHOCATCH K OroBOpaM Ha BO3Me34Hoe OKa3aHue ycnyr. B cdpepe Toprosnum
cofep>XaHneM TakMx LOroBOpPOB fABJSAETCA “coBeplLueHumne NLOM OeNCTBUN Mo NoBoAY
TOBapa B MHTepecax Kakoro-nmbo y4acTtHuka Toprosoro obopoTa”. K gaHHoOW rpynne
OTHOCATCSA AOrOBOPblI KOMUCCUN, B T. 4. KOHCUFHALWUN, MOPYHEHUSA, KOMMEPYECKOW
KOHLLeCCun, TOProBoro areHTupoBaHus. K gorosopam, COa4encTBYOWMM TOProsrie,
criegyeT OTHOCUTb AOr0BOPbI Ha BbIMOJIHEHME MAapPKEeTUHIOBbIX NCCIe40BaHNIN, CO34aHnNe
peKJIAaMHOW NMPOAYKUWKU, XpaHEeHUA TOBapOB, CTpaxoBaHUA TOBApPOB N KOMMepPYeCKnx
PUCKOB, TPAQHCNOPTHOM 3Kcneanuun n gp. B rpynny opraHnsaumMoHHbIX 4OrOBOPOB
BXOAAT cornaweHnsa o6 NcKNYmnTenbHOW Npoga>ke ToBapoB, A0orosopbl 06 opraHmnsauymnm
B3aMMOCBSI3aHHON OeATesNIbHOCTU Mo peanm3aunm ToBapos, 4Or0BOPbI OPraHOB
NCNOJIHNTEJIbHOW BNACTN O MeXXpPernoHasibHbIX NOCTaBKax TOBapoOB, 40Or0OBOPbI OPraHoOB
BJIACTU N MECTHOIro camoynpas/ieHNs C NPON3BOACTBEHHbLIMU N TOProBbIMU (hpMamMm No
BOMpPOCaM OCyLLeCTB/IeHUA TOpProsan u ap.[3]

NnaBa 3. OCHOBHbIE@ BUA bl A,OrOBOPOB

3.1. OCHOBHble 1 NpeaBapuTesibHble 40r0BOPLI

pa>kAaHCKO-MpaBoOBble A0r0BOPbI PA3/IMY4AOTCS B 3aBUCMMOCTU OT UX IOPUANYECKON
HanpaBsieHHoCTN. OCHOBHOW OOroBOpP HENnocpeacTBEHHO NOPOXXAAET NpaBa W
0643aHHOCTN CTOPOH, CBA3aHHbIE C NEpPEMELLEHNEM MaTepmrabHbIX 6n1ar, nepenayen
MMYLLLECTBA, BbIMOJIHEHMEM PabOoT, yKa3aHWUEM yCayr 1 T.n.

MpenBapuTeNbHbIN AOrOBOP - 3TO COrjlalleHne CTOPOH O 3aKJIDYEHNUN OCHOBHOIMO
norosopa B 6yayuwiem. bonblWMHCTBO AOrOBOPOB - 3TO OCHOBHbIE O0OrOBOPbI,
npenBapuTesibHble 4Or0BOPbI BCTPEYalTCs 3Ha4YUTeNIbHO pexke. [lo BBeeHNs Ha
Tepputopumn Poccunckon ®epgepaumnm ct. 60 OCHOB rpa>kgaHCKOro 3akoHogaTebCTBa
1991 r. rpaxAaHCKUM 3aKoHoOaTeNbCTBOM Poccum npsamMo He npegycMaTpuBanach
BO3MOXXHOCTb 3aKJIlo4eHUA npeasapuTenbHblX Jorosop. OgHaAKO 3aK4YeHne Takux



DOroBOPOB [0MYCKANIOCb, MOCKOJIbKY 3TO He MPOTUBOPEYMNIIO OCHOBHbLIM Ha4vasiaM u
obuweMy cMbICNy 3aKOHOA4aTenbCTBa Poccmn. B HacTosuwee BpeMsa 3akalo4eHne
rnpenBapuTesibHbIX LOrOBOPOB pernaMeHTupyeTcs cT. 429 K. B cooTBeTCTBUM C
YKa3aHHOW CTaTben No npegBaputTenbHOMY LOrOBOPY CTOPOHbI 06A3YyI0TCS 3aK/04YNTb B
byayuiem 0orosop o nepejadye MyLLecTBa, BbiNoJHeHUN paboT nan okaszaHUM yCnayr Ha
yCNoBUAX, MPeayCMOTPEHHbIX B NpegBapuTesibHOM gorosope. lNpeasapuTenbHbIN
[0roBOp 3ak4yaeTcsa B popMe, YCTaHOBJIEHHOM AJ19 OCHOBHOIO A0roBOpa, a ecnu
dopMa ooroBopa He yCcTaHOBJIEHA, TO B MMCbMeHHOW opMe. HecobntogeHne npasuna o
hopMe npenBapuUTesibHOro 4OroBopa BileYeT ero HUYTOXKHOCTL.[4]

BparvHckmnin M.. B TONKOBaAaHUN OAaHHOIO MHCTUTYTa nU3naraeT, 4To popMa
npeaBapuTesibHOro 4OroBopa A0J/IXKHA COOTBETCTBOBATb TpeboBaHMAM, NpeabaBaSIeMbIM
K OCHOBHOMY foroBopy. Ecnm xxe Takne TpeboBaHMA 3aKOHaMU UIN UHbIMW MPaBOBbLIMU
aKTaMN He YCTaHOBJIEHbI, NpeaBapuUTesibHbIA AOMOBOP MNOLNEXUT 3aKJIOHYEHMNIO B
MPOCTON NNCbMeHHOW hopme. OCHOBHON AOrOBOP AO0JIKEH BbITh 3aKJ/II0Y4EH Ha YC/I0BUSAX,
npenyCMOTPEeHHbIX NpeaBapuUTeslbHbIM 4OrOBOPOM.

MpenBapuTeNbHbI AOrOBOP A0JIXKEH COAepKaTb YCJI0BUS, MO3BONAIOLLINE YCTAHOBUTL
npeameT, a TakXe Apyrue CylecTBeHHbIe YCI0BUS A0oroBopa. Tak, CTOPOHbI MOryT
3aKJII04MTb AOrOBOP, MO KOTOPOMY COBCTBEHHUK XKWJIOro AoMa 00653yeTcs ero npoaaTh
nokynaTesito, a NoKyrnaTeNb KYNUTb €ro B HayaJsle JIeTHero cesoHa. B yka3aHHOM
npenBapuTesIbHOM Aorosope 06si3aTeslbHO A0J/IKHbI COAEPXXATbCS YC/I0BUS,
No3BONAKOLLME ONpPeaesinTb TOT XKUJI0N AOM, KOTOpbIN B byayuiem byageT npodaH, a
TAK)Xe ero nNpoAa>Hy LUEeHY 1 nepevyeHb Nu1L, COXPaHSAOLWMX B COOTBETCTBUM C 3aKOHOM
NMpPaBo MOJ/Ib30BAHUS 3TUM XWUJbIM JOMOM. B NPOTMBHOM CJly4ae AaHHbIN
npenBapuTesibHbIA 40roBop ByaeT cHNTATbCA HE3AKJIIOYEHHbIM.

B npeaBapuTesibHOM AOrOBOPE YKa3blBAETCHA CPOK, B KOTOPLIN CTOPOHbLI 00653yt0TCA
3aKJII04YNTb OCHOBHOW Aorosop. ECnn Takom Cpok B npenBapuTesisbHOM 0OroBope He
onpeneneH, OCHOBHOM JOrOBOP MOAJIEXUT 3aKJIIOYEHUIO B Te4eHMe roga ¢ MOMeHTa
3aKJIl0YeHNS NpeaBapuTenbHOro Aorosopa. ECnv B ykasaHHbIE BbllLe CPOKWM OCHOBHOM
0OroBop He byaeT 3aKJIl04YeH U HM Of4HA U3 CTOPOH He caenaeT APYron CTopoHe
npeasoXXeHne 3akai4YnUTb Takon Aorosop (ogepTa), NnpenBapuUTebHbIA 4OFOBOP
rnpekpawiaeT CBoe aencTaume.

Tak)Xe NMHTepeceH BONPOC O BKJIIOYEHNN B OCHOBHOW A0OFOBOP YCJ/IOBUIA, He
npenyCcMoTPeHHbIX NpeaBapuTesibHbIM A0roBopoM. OH pellaeTcs apbuTparkHbIM CyA0M C
Y4YE€TOM KOHKPETHbIX 06CTOATENLCTB Aena.



B npakTuke apbuTpakHbIX Cy[40B BO3HUK BOMPOC, BpaBe N apbuTpakHbI cyq
NMOHY>XAaTb CTOPOHY BKJIIOYMTb B OCHOBHOW [Or0OBOP YCJIOBUS O LIEHE, ec/in Takoe
ycnoBue He 6bl10 NpeayCMOTPEHO B NpeaBapuTeibHOM O0roBope.

CornacHo nyHKTy 1 ctaTtbun 429 'K PO no npenBapuTesibHOMY 00MOBOPY CTOPOHbI
065a3ytoTCA B byayuemM 3ak04NTbL L4OMOBOP Ha YyCNOBUAX, NPefyCMOTPEHHbIX
npeaBapuTesibHbIM OOroBOPOM (0 4eM BbINI0 y)Ke CKa3aHO Bbille).

Ecnn B npegBapuTenbHOM LOrOBOpE yC/IoBME O LieHe He Bbl10 CKa3aHo, TO 3TO He
O3HA4aeT, 4YTO CTOPOHbI HE onpenennancb B LaHHOM Bonpoce. B cooTBeTCTBUKM CO
cTaTben 424 'K PO ncnonHeHne gorosopa ornsia4mBaeTcd no ueHe, ycTaHOBJ/IEHHOW
corsaweHmnem CTOpoH. MNMpu OTCYyTCTBMM B BO3ME34HOM LOroBope yC/IOBUS O LeHe U
HEBO3MOXXHOCTN ee onpefesieHns ncxonsa n3 ycsosmim orosopa UCrosiHeEHWEe Aoroesopa
DOJKHO ObITb OMJIa4Y€HO MO LEeHe, KOTopas Npu CPaBHUMbIX 06CToSATENbCTBaX 06bIYHO
B3MIMaeTCs 3a aHaJIorn4yHblie ToBapbl, paboTbl N ycnyru.

OTctona cnenyeT, 4To TpeboBaHME O BKJIIOYEHUN B OCHOBHOW AOrOBOpP YC/IOBUSA O TOM,
4YTO LLeHa onpenensieTcs B nopsake, npeaycMoTpeHHOM cTaTben 424 TK PO, 0o»KHO
ObITb YA0OBETBOPEHO apbuTpa>kHbIM Cya0M.[5]

B ToM cnyyae, Korga B npeABapuTesisHOM A0roBOpe YKa3aHo, YTO YCJ/I0BME O LieHe byneT
ornpeaeneHo CTOpoHaMn B OCHOBHOM [10roBope, Takasa 3anucb A0JI)KHA pacLeHNBaTbCA
apbUTparKHbIM CYZIOM KaK AOCTUXXEHUE Corfiacusi CTOPOH O BKJIIOYEHMWN B AOFOBOP
[AHHOI0 YCJIOBUSA N pa3HOracus No yCTaHOBJIEHNIO KOHKPETHOM LieHbl Tak)Xe nogyiexaT
PACCMOTPEHNIO apOUTParKHbIM CYZI0OM.

Ecnn ooHa 13 cnopALwwmX CTOPOH Npuv OTCYTCTBUX B NpefBapuTesbHOM LOroBope
yC/I0BMSA O LleHe HacTauBaeT Ha BKJIIOYEHUN B OCHOBHOW OroBop ycsioBus o6
onpeneneHnun LeHbl B UHOM MopsaaKe, 4em npenycMoTpeHo ctatben 424 TK PO, nnin
TpebyeT yKa3aHsa B HEM KOHKPETHOW LeHbl, a Apyras CTOpOHa BO3paXkaeT NpoTuUB
3TOro, To apbuTpa>KHbIN Cy, He BrNpaBe paccMaTpuBaTb TaKOW Crop.

B cnyyasax, Kkorga CTopoHa, 3akJ/o4YmBLUas I'Ipe,El,BapI/ITeJ'IbeII‘/'I 0OroBop, B rnpegenax
CpOKa ero nencTens YKJIOHAETCA OT 3aK/lo4eHNA OCHOBHOIoO Aoroeopa, npnMeHArTCA
npaswWia, npeoycMoTpeHHbIe 014 3aK/I04YeHNA obs3aTeNbHbIX 0OroBopoOB.

MpenBapuTebHbIN AOroBOp HEOBXOAMMO OT/INYATb OT COrNaLlEHUI O HAMepPEeHUSX,
NMEIOLLMX MeCTOo Ha NpakKTuKe. B yKasaHHbIX COralleHnax o HAaMePEHUAX NNLLb
huKcmpyeTCcs XKenaHne CTOPOH BCTYNUTb B ByAyLIEM B OFOBOPHbIE OTHOLLEHUS.
OAHaKo caMo corfalleHne 0 HaMepPEHUAX He NOPOXKAAET KaKUxX-n1mbo npas u



06s3aHHOCTE Y CTOPOH, €C/IN B HEM He YCTaHOBJIEHO UHOE. [M03TOMYy 0TKa3 OJIHOTO 13
Y4YaCTHMKOB COrJIalLieHUs 0 HAMEPEHMUSAX 3aKII0UYNUTb NPeayCMOTPEHHbIA TakKUM
cornawieHnem OOroBop He BJieYeT A8 HEro Kakux-nmbo NpaBoBbIX NOCAEACTBUN U
MOXXET TOJIbKO MOBJINSATb Ha ero OeJI0BY0 penyTaLuuio.

3.2. [loroBopbl B MN0/b3y UX YYAaCTHUKOB W AOrOBOPbI B MOb3Yy TPETbUX NNL

[aHHble 0OroBOpPbI Pa3IM4aOTCA B 3aBUCUMOCTW OT TOr0, KTO MOXKeT TpGﬁOBaTb
NCNoJiIHeHNA Aorosopa. Kak npaBwnsio, 4OroBOPbLI 3aKJ/104aloTCA B MNOJIb3Y UX Y4aCTHUKOB,
n npaso Tpe6OBaTb NCMOJIHEHUA TaKUX OOroBOpPOB NMPMHaoleXnNT TOJIbKO NX
y4YacTHMKaM. BMecTe C TeM BCTpeYalTCa U 4OroBOPbI B NOJ1bL3Y JINL, KOTOPbLIE He
NPUHUMaANM y4aCcTumsa B UX 3aKJIIO4YEHUN, T. €. 4OrOBOPbI B NOJIb3Yy TPETbUX NNL.[6]

B cootBeTCcTBMM CO CT. 430 'K LOroBOpOM B MNoOJIb3y TPETbero snua npusHaeTcs
00roBop, B KOTOPOM CTOPOHbI YCTAaHOBWUIN, YTO AOJIXKHUK 0083aH Npon3BecTun
NCMOJIHEHME He KpeauTopy, a YKa3aHHOMY WUJIN He YKa3aHHOMY B IOrOBOpe TpeTbeMy
nnyy, nMmetowemy npaso TpeboBaTb OT AO/IKHUKA NCMOSTHEHNSA 0653aTeNIbCTBa B CBOIO
nonb3y. Tak, ec/im apeHOaTop 3aKJ04Yn LOroOBOP CTPaxoBaHMA apeH0BaHHOIO
nMyLLecTBa B NoJib3y ero cobcTBeHHMKa (apeHgonaTtens), To npaso TpeboBaHUsA
BbIMJ1aTbl CTPAXOBOro BO3MeLLEeHUS NMPpuY HACTYMJIEHUN CTPAaxX0BOro cay4as NnpuHaanexuT
apeHOo4aTesito, B NOJib3y KOTOPOro M 3aKJIl04YeH OO0roBop CTpaxoBaHus. 1 TONIbKO B TOM
c/lydae, Korga TpeTbe MU0 0TKa3aloCb OT NMpasa, NpefoCcTaB/IeHHOro eMy Nno A0roBsopy,
KpeanTop MOXXeT BOCMNOJIb30BaTbCA 3TUM MPaBOM, €CJ/I 3TO He MPOTUBOPEYUT 3aKOHY,
WHbIM MPaBOBbLIM aKTaM U 0OrosBopy. Tak, B MpuBe4eHHOM MNpuMepe apeHaaTop,
3aKJII0HYMBLUNIA JOMrOBOP CTPaxoBaHUA B MOJib3y apeHaonaTesnis, TO/IbKO B TOM Clly4ae
Brnpase TpeboBaTb BbIMJaTbl EMY CTPAaXx0OBOro BO3MELLEHNS, KOrAa nocsiegHnn oTKasasncs
OT MpaBa Ha ero nosy4eHue. BmMmecTe ¢ TeMm B caMoM OOroBope MoryT ObiTb
rnpenycMoTpeHbl MHbIe NOC/IefCTBMUA OTKa3a TpPeTbero inua oT NnpuHaanexaulero emy
npaea TpeboBaHuA. Hanpumep, B NpuBeAEeHHOM BbilLe NMpUMepe B A0OroBope
CTpaxoBaHMA MOXeT BbITb MpefyCMOTPEHO, YTO B C/ly4ae OTKa3a apeHaonartens oT
rnoJsly4eHNs CTPaxoBOro BO3MeELLEeHNs nocsiegHee apeHaaTopy He BbinsiadymBaeTcs. NHble
nocnencTemns MoryT BbITb NpeayCcMOTpPEeHbl M 3aKOHOM. Hanpumep, B COOTBETCTBUMN C
OEeNCTBYIOWMM 3aKOHO4aTeNIbCTBOM MO A0OMOBOPY JINHHOIMO CTPaxoBaHMA Ha Cy4vaWn
CMepTu B MOJIb3y TpeTbero amua, npu HacTynJeHnm CTPaxoBoro cjydyasas — CMepTu
3aCTPax0OBaHHOIO rpakaaHWHa — NMocnefHunin, pasymeeTcs, He MoxeT TpeboBaTb
BbIMJ1aTbl CTPAxXOBOro BO3MELLEHNA JaXKe B TOM CJly4Yae, eC/im TpeTbe JINL0 0TKa3asioCb
OT 3TOro rnpa.a.



Ecnm nHoe He npefyCMOTPEHO 3aKOHOM, UHbLIMU MPAaBOBbIMU aKTaMn NN 4OrOBOPOM, C
MOMEHTAa BblPa>XeHUsA TPETbUM JINLOM OO0JIKHUKY HaMepeHNA BOCMOJ1Ib30BaTbCS CBOUM
rnMpaBoM MO AOroBOPY CTOPOHbLI HE MOFYT pacTopraTbh UM N3MEHATb 3aKJII0YEHHbIN UMK
norosop 6e3 cornacma Tpetbero Anua (m. 2 cT. 430 IMK).

YKa3aHHOe npaBu/io BBEAEHO B LeNSX 3alMNTbl MHTEPECOB TPEeTbEro Anua, KoTopoe B
CBOEWN X03ANCTBEHHOWN AEATENIbHOCTU MOXXET pacCYNTbiBaTb Ha UCNOJIb30BaHME TOrO
rnpaBa, KOTOPOEe OHO MOJIy4nsI0 NO A0rOBOPY, 3aKJIIOYEHHOMY B €ro rnosb3y. NoCKobKY
N3MEHEeHMe NN pacTop>XXeHne A0rosBopa, 3aKJ/II04EHHOro B NOsb3y TPEeTbero Anua,
MOXXET NOCTaBUTb B 3aTPYOAHUTENIbHOE MNOJIOXKEHNE TPpeTbe NNLO0, pelumnBLLee
BOCMOJ1b30BaTbCs NMpPeaoCTaB/IEHHLIM €MY MPaBOM, AEeNCTBYlOLLEE 3aKOHO4ATENbCTBO
rnepekpbiBaeT BO3MOXXHOCTb NpeKpalleHnsa Nam naMeHeHns cogep>XaHns 3Toro npasa
rnocJsie Toro, Kak TpeTbe NNLO0 Bbipa3nao AOJIKHUKY CBOE HaMepeHMe BOCMNOJ/Ib30BaTbCA
3TUM NpPaBOM.

YKa3aHHOe npasunio NpuMeHsaeTCcs, ec/in MHoe NPaBuJIo He NpenyCMOTPEHO 3aKOHOM,
VHbLIMW NPaBOBbLIMY aKTaMy NN OOrOBOPOM. TakK, B COOTBETCTBUMN CO CT. 59—61 YcTaBa
»Kenes3HbIX A0POr AOroBOP NMEPEBO3KU, 3aK/0HaEMbIN MeX Ay rPy300TrNpaBuTeNem 1
»Kene3sHom Joporon B nosb3y rpy3onosyyaTtens, MoXeT bbiTb naMeHeH 6e3 cornacuns
rpysonojiyq4aTens ga>ke B TOM C/ly4ae, eCnim rpysonosiyvyaTesb Bbipa3ui XKeslaHne
BOCMOJ1b30BaTbCA NMPaBOM, BO3HUKLUVM Y HEro rno 4OroBopy rnepeBo3Ku.

HO/MKHUK B AOroBope, 3aKJIl0Y4EHHOM B M0J1b3y TpeTbero sinua, Bripase BblABUraTb
npoTme TpeboBaHMA TpeTbero Anua BoO3pa>KeHuns, KoTopblie OH MOr 6bl BbIABUHYTb
npoTuB Kpeautopa (N. 3 cT. 430 IK). Tak, ecnn rpy3ononydyaTtesb NnpeabsaBaseT K
nepeBo34yunky TpeboBaHMe 0 HeHag1exalleM KadecTBe A0CTaBJIEHHOro rpysa,
rnocsiegHN BNpaBe CCbINIaTbCA Ha TO, 4TO KA4YeCTBO rpysa yxXyaLwmnaochb rno BUHe
paboTHMKOB rpy300TNpaBuUTens, OCyLECTBASABLLUMX €ro NOrpy3Ky.

OT OOroBOpPOB B NOJIb3Yy TPETbLEro Jnua cneayeT oT/iny4aTbh AOroBOpPbl 06 NCNoNHEHUN
TpeTbemy nuuy. NMocnegHmne He NPEAOCTABAAIT TPETbEMY JINLY HUKAKNX CYOBEKTUBHbIX
npa.. MNo3ToMy TpeboBaTb NCMOJIHEHNS TaKUX OOrOBOPOB TPETbLE JINLO HE MOXKET.
Hanpumep, Nnpn 3ak04eHUN Mexxay rpa>kaaHMHOM 1M MarasmHoOM O0orosopa Kynau-
npoAa>kn nogapka C Bpy4YEHMEM ero UMeHNHHUKY nocseaHnin He BripaBe TpeboBaTb
NCNoJIHeHUAa faHHOro gorosopa.[7]

3.3. B3aMHble N 04AHOCTOPOHHME 00roBOpPbI



B 3aBMCMMOCTW OT XapaKTepa pacnpeaeneHmsa npas n ob6sa3aHHOCTEN Mexay
y4aCTHMKaMM BCe AOrOBOPbI AENATCA Ha B3aMHbIE N OAHOCTOPOHHME. OQHOCTOPOHHWNA
AO0roBOp NOPOXKAAET Y OAHOM CTOPOHbI TOMIbLKO MNpaBa, a y APYron — TONbKO
o0653aHHOCTN. [03TOMY «TOJIbKO OfiHA U3 CTOPOH 06A3aHa COBEpPLUNTbL OonpeaesieHHble
OEencTBUA B MOJSb3y APYrOn, a MOCAegHsasa UMeeT K HEW NINLWb NpaBo TpeboBaHUs».

Bo B3aMMHbIX AOroBOpax Ka)kgas CTOpoHa npuobpeTtaeT npaBa 1 06593aHHOCTY MO
OTHOLLEHUIO K AIPYron cTopoHe. Mo TakoMy A0roBopy «Ka)kaasi CTOPOHa cYMTaeTca
NOJKHMKOM B TOM, 4TO 0b6si3aHa caenaTb B MOAb3y APYro CTOPOHbLI, U 0AHOBPEMEHHO
KpeauTopoM B OTHOLLEHUWN TOro, YTO MMEeeT NpaBo TpeboBaTb».

BONbLWNHCTBO 4OrOBOPOB HOCUT B3aMMHbIN XapakTep. Tak, N0 4OroBopy Kynan-nponaku
npoaasel, npuobpeTaeT npaBo TpeboBaTb OT MOKyNaTens ynaaThl AeHer 3a NPOAaHHY0
Bellb U 0AHOBPEMEHHO 006513aH NepeaaTb 3Ty Bellb NMokynaTento. NokynaTenb, B CBOO
oyepenb, NpuobpeTaeT npaBo TpeboBaTb Nepenadn emMmy NPoaaHHON Bewn u
oOHOBpeMeHHO 065a3aH 3an1aTUTb NpoAaBLy NOKYMNHYO LeHy. BmecTe ¢ Tem
BCTpeYaloTCs U OA4HOCTOPOHHME OOroBOpbl. Hanpnmep, 0AHOCTOPOHHUM SABASETCS
[0roBop 3aMa, NOCKOJIbKY 3auMoaBeL, Ha4enseTcs no 3TOMy AOroBOpY NpPaBoM
TpeboBaTb BO3BpaTa A0JIra N HE HeCceT Kaknx-nmbo obs3aHHOCTEN nepesn 3aeMLLNKOM.
MNocnenHnn, HaobopoT, He NpuobpeTaeT HMKaKMX NMPaB NO AOrOBOPY N HECET TOJIbKO
06583aHHOCTb MO BO3BpaTy AONra.

OQHOCTOPOHHME A0roBOPbl HEO6XOAMMO OT/IMYATL OT OAHOCTOPOHHUX CAENOK.
OAHOCTOPOHHME CAENKM HE OTHOCSATCS K IOr0OBOPaM, Tak Kak AJis UX COBEPLLUEHMUS He
TpebyeTcs cornalleHna CTOPOH, a 4OCTAaTOYHO BOJIEN3bABIEHUA OOHOW CTOPOHbI.

3.4. Bo3me3sgHble 1 6e3B03Me3aHble LOroBOpPLI

IaHHbIE BUAblI 4OrOBOPOB Pa3/MyatloTCsa B 3aBUCMMOCTM OT ONoCpenyeMoro oroBopom
XapakTepa nepeMelleHns matepmanbHbiXx 6nar. Bo3ame3saHbIM Npu3HaeTCcsa 4OroBop, no
KOTOPOMY MMYLLECTBEHHOE NpeaocTaB/ieHne 04HOWM CTOPOHbI 06yCnoBAMBaET BCTPeYHoe
NMYLLIECTBEHHOE NpeaoCTaB/IEHNE OT OPYron CTOPOHbI. ECnm «oHa CTOpOHa A0JIXKHa
MOJly4YUTb MAATy UM NHOE BCTPEYHOE BO3ME3aHOe NnpeaocTaB/IeHE 3a UCTMOJIHEHNE
CBOUX 0OsA3aHHOCTEN.

B 6e3B03Me34HOM [OroOBOpPE UMYLLECTBEHHOE NpenoCTaBNeHNEe NPON3BOANTCSA TOJIbKO
0OHOWN cTopoHOM 6€e3 NoNy4YeHnss BCTPEYHOIr0 UMYLLIECTBEHHOIr0 NpPeaoCTaBAEHUS OT
NPYyro CTOPOHHI.



KabankunH A. cHMTaeT, YTo B YC/I0BUSX Nepexoaa K pbiHKY 60JIbLUMHCTBO AOrOBOPOB
ABNISETCS BO3MEe3AHbIMU. Tak, AOroBOpP KYNAN-Npoaa>Ky — 3TO BO3Me3Hbll [0roBop,
KOTOpbIN, B MPpUHUMMNe, 6e3Bo3Me3aHbIM BbITb HE MOXKeT.[8]

[oroBop gapeHuns, HaobopoT, Mo CBOEN PUANYECKON Npupoae — 6be3Bo3Me3aHbIN
O0roBop, KOTOPbLIN, B NpUHLKMNE, HE MOXET ObITb BO3ME34HbIM. HEKOTOpPbIE XKe A0r0BOpbLI
MOryT ObITb KaK BO3Me34HbIMU, TakK U be3Bo3mMe3aHbLIMN. Hanpumep, 4OroBOp NopyyYyeHus
MOXXEeT ObITb U BO3Me34HbIM, €CJ/IN MOBEPEHHbIN MOoJsly4YaeT BO3Harpa>kaeHue 3a
OKa3aHHble ycnyru, n 6e3so3me3sgHbiM, eC/IM TaKOoro Bo3HarpakaeHus He
BblNN1la4ymeaeTcs (cT. 972 IMK).

Mo3TOMYy B 3aKOHe onpeesieHo, YTO «A0roBop npeanosiaraeTcs BO3Me3AHbIM, €C/in U3
3aKOHa, UHbIX NPABOBbLIX aKTOB, @ TaKXXe CYLLeCcTBa U CoOAep>XXaHNa NO0roBopa He
cnegyeT NHoe».

BONbLWMHCTBO OrOBOPOB HOCAT BO3ME34HbIN XapaKTep, YTO COOTBETCTBYET npupoae
obuwecTBEHHbIX OTHOLIEHUW, PErYINPYEMbIX FPpa>KgaHCKMM npaBoM. 10 aTon xe
npuynHe n. 3 cT. 423 K ycTaHaBNMBaET, 4TO AOrOBOpP rnpennosiaraeTcs BO3Me34HbIM,
eCJIN N3 3aKOHAa, MHbIX NPaBOBbIX aKTOB, COAEPXXAaHUSA NN CyLlecTBa LOroBopa He
BblTEKAET MHOe.

3.5. CeBoboaHble n obA3aTenbHbIE [OrOBOPbI

0 OCHOBAHMAM 3aKJIIO4YEHNSA BCE AOrOBOPbI AeNaTCsa Ha cBoboaHble 1 obsA3aTesnibHbIe.
CBobogHble — 3TO TakKMe A0roBOpPbl, 3aK/I04EHNE KOTOPbIX BCELL,ENO 3aBUCUT OT
YCMOTPEHUSA CTOPOH. 3aktoveHmne xe oba3aTenbHbIX AOFrOBOPOB, Kak 3TO cnefyeT us
CaMOro X Ha3BaHus, ABNseTca oba3aTeNbHbIM 418 04HOW UM 0benx CTOPOH.
BONbLWKMHCTBO AOrOBOPOB HOCUT CBODOAHLIN XapakTep. OHM 3aK/I0YATCSA MO XXEeNaHMUIo
06enx CTOpoH, 4TO BMNOJIHE COOTBETCTBYET NOTPEOHOCTSAM Pa3BUTUSA PbIHOYHOM
3KOHOMUKMN. O4HAKO B YCJIOBMAX IKOHOMNYECKN pa3BMTOro obuiectsa BCTpeYaloTCs U
obsa3zaTenbHble fgorosopbl. O643aHHOCTb 3aKJII0YEHUSA A0rOBOPa MOXKET BblTE€KaTb U3
CaMOro HOpMaTUBHOIO akTa. Hanpumep, B cnay NpsAMOro ykasaHusa 3akKoHa B ciydasx
CO3aHNSA IOPUANYECKOro nua 3akJ4deHne goropopa 6aHKOBCKOro c4eTa CTaHOBUTCA
ob6sa3aTeNnbHbIM Kak a1 6aHKOBCKOIro y4YpexXAeHuns, Tak U 459 CO30aHHOrro
topnandeckoro nmua (n. 2 cT. 846 INK). KOpnanyeckas o6593aHHOCTb 3aKI04YUTb 4OrOBOP
MO>XeT BblTe€KaTb N N3 aAMUHUCTPATUBHOIO akTa. Tak, Bbl4a4a MeCcTHON
aAMUHNCTpaUMen opaepa Ha »Xunnoe nomeuieHme oba3biBaeT XXNINLLHO-
3KCMJlyaTauMOHHY OpraHn3aLnio 3akKII04YUTb 4OrOBOP COLMANIbHOMO XUANLWHOIO HanMa
C TeM rpa>kgaHMHoOM, KOTOPOMY BblaH OpraH.



Cpean obazaTenbHbiXx orosopos ocoboe 3HavyeHne nmetT NybanyHble 4OroBopsl.
Bnepsble B HalleM 3akoHoAaTeNbCTBe Ny6AnYHbIN JOroBop Obl NpenycMoTpeH CT. 426
K. B COOTBETCTBMU C yKa3aHHOW CTaTben NyOAMNYHBIA OOFOBOP XapaKTepusyeTcs
cnenywnMmn npnHakamu:

1) O6g3aTeNbHbIM Y4aCTHUKOM Ny6AMYHOro 4OroBopa SABASAETCH KOMMepYecKas
opraHmsaums.

2) YKa3aHHas KOMMep4YecKasi opraHn3auns OoSHKHA OCYLLECTBASATb AeATeNIbHOCTb Mo
npoaa>ke TOBapOB, BbIMOJIHEHMIO PabOT UM OKa3aHWUO yCayr.

3) JaHHaa oesaTeNbHOCTb O0/KHA OCYLLEeCTBAATLCA KOMMep4YeCcKon opraHmn3auven B
OTHOLLUEHMWN KaXKA0ro, KTo K Her obpaTuTcsa (po3HMUYHasa TOproeas, nepeBo3ka
TpaHcnopToM 06Lero nosib30BaHUA, YCNyrn CBs3un, SHeprocHabxeHns, MeguLUNHCKOeE,
rOCTUHNYHOE o0bCNy)XMBaHMe U T. M.).

4) NMpeomMmeToM AOroBopa AO/HKHO ObITb OCYLLECTB/IEHME KOMMEPYECKON OpraHn3aumen
0eAaTesIbHOCTU, YKasaHHOM B N. 2 1 3.

Mpwn oTCYyTCTBUN XOTA Bbl OAHOMO U3 YKa3aHHbIX MPU3HAKOB AOrOBOP HE ABNSAETCSA
ny6snMyYHbIM N paccMaTpuBaeTcsa Kak cBoboaHbIN JoroBop. Tak, ecnm npeanpuatTme
PO3HNYHOW TOProBAM 3aKJl04aeT C rpaKgaHMHOM O0OroBOP Kynau- NMpoaaku
KaHLEeNApCKUX TOBAapOB, KOTOPbIMU TOPryeT 3To npeanpuaTue, To AaHHbIW 4OroBOp
apnaeTca nybanyHbiM. ECnn xxe npegnpusaTne po3HMYHON TOProBan 3aK/o4YaeT OOroBop
C Apyrnm npeanpuaTmem o npoga)ke nocnegHemy U3INWLIHEro TOProBoro obopynoBaHus,
TO 3TO - cBOGOAHbLIN JOrOBOP, MOCKOJIbKY €ro NnpeaMeToM He ABNAEeTCH AesATesIbHOCTb
KOMMepYeCKOoW opraHm3aumnm no npogake ToBapos, OCyLlecTBgseMas B OTHOLEHUN
Ka)kaoro, KTo K Hen obpatunTtca.[9]

[MpakTn4yeckoe 3Ha4YeHne BbloeneHnsa ﬂyﬁﬂVI‘-IHbIX A4OroBopoB COCTONT B TOM, HTO K
I'Iy6J'IVI‘-IHbIM OOroBopamM rNnpmMMeHArTCA NMpaBuia, OTJINYHbIE OT obwinx HOPM OOroBOpHOro
npasa. K 4ncny Takux cneumasnbHbIX NpaBus, NPUMeEHAeMbIX K I'Iy61'll/l‘-IHbIM OOoroBopam,
OTHOCATCA cneayrwmne:

1) KoMmmepyeckasi opraHumsaumns He BNpaBe 0TKa3aTbCs OT 3akJo4yeHns nyban4yHoro
[OroBopa Npu HaJIM4MmM BO3IMOXXHOCTU NMPenoCcTaBUTb MNOoTpebunTento CooTBETCTBYOLME
TOBapbl, YCAYrK, BbINOJIHUTL AJ19 HEFO COOTBETCTBYOLWMNE paboThl.

2) Mpn Heo6OCHOBAHHOM YKJIOHEHUN KOMMEPYECKOWN OpraHmn3aumm oT 3aKJo4eHns
ny6n4yHOro noroesopa Apyrasi CToOpoHa Brpase no cyay TpeboBaTb 3aKl0YEHUS C HEl



3TOro OOroBopa B COOTBETCTBUM C MOJIOXKEHNAMU, MPUMEHSEMbIMU MPU 3aKJOHYEHUN
norosopa B 06s3aTeNbHOM nopsgke.

3) Kommepyeckas opraHusaumsa He BripaBe OKa3biBaTb NnpennovyteHne o4HOMY uLy
nepeg ApyrnMm B OTHOLLUEHUM 3aKJlo4eHns Nnyban4yHoro Jorosopa, Kpome csiy4aeB, Kora
3aKOHOM WJIN UHBIMW NPaBOBbLIMW aKTaMW AOMyCKaeTCs NpefocTaBsieHne NbroT AN
oThesIbHbIX KaTeropumn notpebutenen. Tak, aBTOTPaAHCNOPTHOE NpeanpuaTune,
OCyLLEeCTBJIAIOLLLEE NepeBO3KY NacCaX1MpoB, He BNpasBe OTKa3aTb B MepeBO3Ke 04HOMY U3
nacCca>XMpoB TOJIbKO MO TOM NPUYnUHE, 4TO PabOTHUK 3TOro aBTOTPAHCMOPTHOIrO
npeanpuaTus obelan cBoeMy 3HaKOMOMY OCTaBUTb AJ19 HEro MecTo B aBTobyce.
OnHako Takoe npearnoYTeHne AoMycKaeTcs, eC/v 3TO NpefyCMOTPEHO 3aKOHOM NN
WHbIM NMPaBOBbIM aKTOM.

4) LleHa ToBapoB, paboT n ycnyr, a TakXxe UHble ycnosusa nybam4Horo gorosopa
yCTaHaBAMBAOTCA OANHAKOBbLIMM OJ19 BCEX NoTpebutenemn, 3a UCKIOYEHNEM CITy4aEeB,
Korga 3aKOHOM N MHbIMW MPaBOBbIMU aKTaMN AOMNYyCKaeTCA npefocTaBieHne NbroT A4
oTAesIbHbIX KaTeropumn notpebutenen. Tak, saHeprocHab>xatoLlas opraHm3aumns He
MOXXET 0TNYCKaTb 3NIEKTPOIHEPIr N0 OAHNM NOTpedbuTensam no ogHOM LeHe, a opyruMm —
no Apyron. Ickno4eHmne CoCTaBNAT Te noTpebntenn, KOTOpbIM SIbFOThl N0 onaaTe
3J/IeKTPO3HEPrM YCTAaHOBIEHbI 3aKOHOM UM UHBLIM MPaBOBbIM aKTOM.

5) B cniyvasax, npeaycMoTpeHHbIX 3aKoHOM, lNMpaBuTtenscTBo Poccunckonm depepaumnm
MO>XeT n3aaBaTb NpaBunia, obsa3aTesbHble ANS CTOPOH NPKU 3aKJOYEHNUN N UCNOJIHEHUN
ny6anYHBLIX 4OrOBOPOB (TUMOBbLIE 4OrOBOPbI, MOJIOXKEHUSA N T. N.).

6) Ycnosusa nybsm4HoOro gorosopa, He cooTBeTCcTBYylOWMe TpeboBaHmam n. 4 nnm 5,
HUYTOXHbI.

C MCKOM 0 MOHY>XAEHUN 3aKNOHNTb NMyBANYHbIN JOroBop BNpaBe 06paTUTbLCA TOIbKO
KOHTpareHT KOMMepYeCcKon opraHmsaumnm, 0693aHHON ero 3aKaynThb.

3.6. B3anmocorsiacoBaHHble O0OroBOPbI U 4OrOBOPLI MPUCOeANHEHNS

Takune [oroBopbl pa3inyatoTCcsa B 3aBUCUMOCTU OT cnocoba nx 3akatdeHuns. Mpu
3aKJ1l04EeHUN B3aUMOCOTrSlaCoOBaHHbIX JOrOBOPOB UX YC/I0OBUS YCTaHaBAMBAKOTCA BCEMMU
CTOPOHaMMU, y4acCTBYWOLIMMN B gorosope. MNpu 3aKN0YeHNN XKe OoroBOpPOB
npucoegnuHeHns Nx yCcnoBus yCTaHaBAMBAKOTCSA TOJIbKO OHOW N3 CTOPOH. [pyras
CTOPOHA NMLIEHA BO3MOXXHOCTWN AOMOJHATb UM U3MEHSATb UX U MOXXET 3aKJ/Il04YNTb TaKomn
[LOroBOp, TOJIbKO COrNaCUBLUMCL C 3TUMUN YC0BUSAMU (MPUCOEANHUBLUMCH K 3TUM



ycnosuaMm). B cooteeTctBum ¢ n. 1 ¢T. 428 N'K OroBopoM npucoeanHeHns rnpu3HaeTcs
[0roBoOp, YC/IOBUSA KOTOPOro onpeaenieHbl 04HOMN N3 CTOPOH B (hopMyisipax Uam NHbIX
CTaHOapTHbIX hopMax U MOram BbITb NPUHATBI APYrOM CTOPOHON He NHa4vye Kak nyTem
npucoegnHeHus K npenjioxKeHHoMy 0orosopy B uenom. NMpnmepom JOrosopos
npucoeguHeHns MOryT CY>XUTb A40rOBOPbI MepeBO3KMW, 3aK/l04HaeMble XKeslie3HOM
[0pOron C KJMeHTamMum, 0OroBopbl NpokaTa, Oorosopbl 6bITOBOro nogpsna v T.4.

B pa>kAaHCKOM KOAEKCe «He YCTaHOBJIEHbI CalyHan 1 NOPSAOoK pa3paboTkn hopmMynapos
N CTaHOAPTHbLIX ()OPM AOrOBOPOB, HE NPefyCMOTPEHbl TakXXe Kakme-nmbo TpeboBaHMA K
opraHusaumsam, paspabaTbiBaoLWLMM OOMOBOPLI MPUCOeANHEHUSA».[10]

MOCKOIbKY YC/I0BMSA [OroBOpa NpUCoOeANHEHNS onpeaensatoTCcsa TOJIbKO OOHON 13
00roBapmBaloLLMNXCHA CTOPOH, HEOBX0ANMMO KaK-TO 3allMaTb NUHTEPECH! APYrOMn CTOPOHHbI,
He NpUHUMaKLWeN y4acTme B onpeaeneHnn ycaosmm gorosopa. B atux yenax n. 2 cT.
428 'K npenocTaBaseT NpMcoeanHUBLLENCA CTOPOHE NpaBo noTpeboBaTb pacToOp)XeHUS
NN N3MEHEHNS 00roBopa, ecav AOroBop NPUcoeamHeHns XoTa N He NPOTUBOPEYNT
3aKOHY N MHbIM NPaBOBbIM aKTaM, HO JIMWAET 3Ty CTOPOHY npas, 0ObI4HO
npenocTassigseMbIX MO AOrOBOPaM TakKoro Buaa, UCKAKYaeT Uan orpaHnymeaeT
OTBETCTBEHHOCTb APYron CTOPOHbI 3a HapyweHne 0ba3aTenbCcTB, MMbBO cooepXnT
apyrme siBHo obpeMeHuTenbHble ANs NPUCOeaNHUBLLENCSA CTOPOHbI YC/I0BUSA, KOTOPbIe
OHa, NCX0ASA U3 CBOMX PAa3yMHO MOHMMAEMbIX NHTEPECOB, HE NpUHANa 6bl Npy HanNM4YUM y
Hee BO3MOXXHOCTM y4acCTBOBaTb B onpenesieHnn yCcaoBuin gorosopa. Tak, ecniuv B
[0oroBope npucoeguHeHnsa ycTtaHoB/ieHa OTBETCTBEHHOCTb NPUCOEANHUBLLENCS CTOPOHbI
B BUAE 3HAYUTENIbHOMN NO CyMMe WTPpadpHOM HEYCTONKN U UCKIIIOYEHA Kakaa-nnbo
OTBETCTBEHHOCTb APYron CTOPOHbI, TO NPUCOEANHUBLLUAACSA K OOrOBOPY CTOPOHa BrNpase
notpeboBaTb MO0 NCKAKOYEHNSA N3 OrOBOPaA YCJIOBUIA O ee OTBETCTBEHHOCTU, Nnbo
yCTaHOBJIEHNS COPAa3MEPHON OTBETCTBEHHOCTWN APYron CTOpOHbl. OAHAKO, eciv CTOPOHa
npucoeamnHUIachb K 4OroBopy B CBA3M C OCyLLeCTBJIEHNEM CBOeN npeanpuHuMaTebCKon
neATeNbHOCTU, TO NpenbsaB/eHHOe elo TpeboBaHMe 0 pacTOPXXEHUN NN USMEHEHUN
O0roBopa He NoaJIeXXuT yAO0BNETBOPEHUID, €C/IN NMPUCOeJNHMBLLAACS K AOF0OBOPY
CTOpPOHa 3HaJsla UM JoJKHa Bblsla 3HaTb, Ha KaKMX YCI0BUAX 3aKJ1Il0O4YEH LOroBOp.

3aKJn4yeHue

C NOHSATMEM U YCJIOBMSIMW OOrOBOPOB TECHelLwnmM obpa3oM cBsizaH Bonpoc 06 ux
Knaccudgukaumun. NepBocTeneHHoe 3Ha4YeHNE AOrOBOPOB B FpaXkaaHCKoM obopoTe,
NCKJIIOYNTENBbHO LLUNPOKOE pacnpocTpaHeHe gaHHoro deHomeHa obycnoBman



BKJItoOYeHMe B K MHOXXeCTBa OTHOCALLMXCA K HAM HOpM. Cpegn Takux npasu
HeobXxoaAMMO BbIAENNTb MO MEHbLUEN Mepe ABe rpynmnbl. Bo-nepBbiX, 06LimMe NoNoXXeHus,
KOTOpble onpenensoT coaep)XaHue oTaesibHbIX BUAOB 4OrOBOPOB, N, BO-BTOPbLIX,
npasnaa 0 TUMax CoOOTBETCTBYOWMX Aorosopos. CoobpasHo obuime nosoXKeHmnsa o sBnaax
00roBOpOB cocpenoToYeHbl B YacTu nepson MK (npenmyuiecteeHHo B pasgene lli
"Obwaqa YacTb obs3aTenbLHOro npasa"), a yCTaHOBJIEHNSA B TUMMNYHbLIX OOrOBOpax - B
yacTun BTopon K (B pa3zgene IV "OTaenbHbie BUAbLI 0653aTeNnbCTB").

Knaccmnukaumsa gorosopos obnervyaetT npumMeHeHne onpeaeneHHbIX HOPM MMEHHO K
TOMY WU MHOMY TUMYy Jorosopa. KpoMme Toro, oHa faeT BO3MOXXHOCTb BbISIBJ/IATb YepPThl
CX04CTBa U pa3/in4ns npaBoBOro peryjnpoBaHns Tex Nan UHbiX oL eCcTBEHHbIX
OTHOWEHNN, cnocobCTByeT AasibHENLLIEMY COBEPLUEHCTBOBAHUIO U CUMCTEMaTU3aL NN
3aKOHO4aTeNbCTBa, CAYXUT Lesn Ny4vwero n3y4eHns oroBopos.

Camun Toro He Befas, Mbl 3aKJ1l04aeEM AOroBOpbLI MPaKTUYeCKN exxenHeBHoO. NosaTomMy
IOPUCT MOXKET C MOJIHbIM OCHOBAHMEM CKa3aTb: "XKN3Hb YesloBEeKa - HenpepbiBHOE
3aKJilo4eHne becyncieHHOro MHO>XXKecTBa norosopos”.
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